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ABSTRACT 

The Reagan Administration * s record in enforcing the 
civil rights statutes that apply to higher education are reviewed by 
Assistant Attorney General Reynolds of the Department of Justice. 
Attention is directed to cases under the jurisdiction of Title VI of 
the Civil Rights Act. Title IX of the Education Amendments of 1972, 
and Section 504 of the Rehabilitation Act of 1974. The Louisiana 
higher education case, settled in September of 1981, is cited as an 
example of the Department of Justice's efforts to enforce Title VI 
through the following goals: to improve offerings at historically 
black institutions, and to attract students of the other race to 
traditionally black and traditionally white institutions. The Adams 
V. Bell case and the Justice Department's litigation with the North 
Carolina higher education system are also brieflry ad4£^sc((3. Some of 
the Title IX caSes discussed are: N^rth Haven v. Bell, Grove" City 
College v. Bell, and University of Richmond v. Bell. Finally, five 
Section 504 cases are noted. The Department has sent to all federal 
agencies a Vp^ototype regula^on for enforcing Section 504 in 
federally conducted programs. An appendix on the investigatory 
activities of the Department of Education is included. (SH) 
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Mr. Chairman and Members of the Subcommittees, I welcome 
the opportunity to discuss this Administration's accomplishments 
in enforcing the civil rights statutes that apply to higher 
education. 

The Department of Justice has several responsibilities under 
laws banning discrimination by institution^ , of higher learning. 
The Department has independent litigating authority under two 
statutes, Titles IV and VII of the 19,64 Civil Rights Act, 42 
U.S.C. 2000d and 2000e. WTitle IV authorizes the Attorney General 
to bring suit, in certain instances, to remedy discrimination 
based on race, color, religion, national origin or sex in public 
educational institutions. The Department has used this statute 
both to attack vestiges of racial (discrimination which remain in 
some higher education systems and to attack sex discrimination. 
Title VII prohibits discrimination in employment based on race # 
color, national origin or sex. The Department of Justice has 
jurisdiction under Title VII over public employers, and has used 
this jurisdiction to attack discriminatory employment practices 
by institutions of higher learning. In addition, we have authority 
under Title IX of the 1964 Civil Rights Act, 42 U.S.C. 2000h-2, 
to intervene in cases presenting allegations of Equal Protection 
Clause violations based on race, color, religion, sex, or national 
origin, and have done so in two cases alleging sex discrimination 
by colleges. 
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The Department also has important enforcement authority 
tied to federal financial assistance. Title VI of the 1964 Civil 
Rights Act, 42 U.S.C. 2000c, Title 15^ 6f the Education Amendment 
of 1972, 20 U.S.C. 1681, and Section 504 of the Rehabilitation 
Act of 1974, 29 tJ.S.C. 794, all prohibit various forms of discrim- 
ination in federally assisted programs or activities. Funding 
agencies enforce these statutes by negotiation, administrative 
fund termination pr(^^ef3ings , and by referral to the Department 
of Justice for commencement of a suit for injunctive . rel ief. 

While the agencies which extend federal assistance are pri- 
marily responsible for insuring that the recipients of that 
assistance honor the prohibitions of Titles VI and IX and Section 
504, the Departments of Justice also has an important role to 
play. First, we represent the agencies in court challenges to 
their enforcement of these statutes. Such challenges include 
appeals from fund termination proceed ings , inj unctive suits by 
recipients, and suits by other interested parties. Second, 
Executive Order 12250 commissions us to coordinate all agencies' 
efforts to enforce civil rights statute^ tied to federal assis- 
tance. Third, as mentioned above, we have authority to sue reci- 
pients of f ederal_-^nds when federal agencies refer cases to us. 

As my testimony will indicate, the Department has accom- 
plished much under these several statutes. We have attacked the 
vestiges of racial discrimination which exist in the higher 
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education systems of several states. We have vigorously defended 
the Department of Education's efforts to investigate allegations 
of sex discrimination in the employment practices of several insti- 
tutions of higher learning. And, while it has been determined 
/ that the antidiscrimination funding statutes do not give the 
Government the authority always to acjdress the entire range of 
practices of recipients of federal assistance, they plainly do 
provide the Government with the ability to reach and eliminate 
unlawful discrimination in all 'federally assisted programs or 
activities. To that end, both through* litigation and our coordi- 
nation efforts under E.O. 12250, the Justice Department has 
been, and continues to be, a strong ally in the Federal agencies' 
persistent efforts to remove discrimination from all funded 
programs • 

Since the categories under which we have jurisdiction are 
easily severable, I will discuss each separately, and will 
address the specific questions you raised in your letter as I 
address each subject. 

1. Title VI * As you know. Title VI states: 

No person in the United States shall, on 
the basis of race, color, or national 
origin, be excluded from participation in, 
be denied the benefits of, or be subjected 
to discrimination under any program or 
activity receiving Federal financial assis- 
tance. 

The Department of Education administers most federal assis- 
tance to colleges and universities, and so our litigation in 
this area depends primarily on actions of that agency. 

^ .5 
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VJhen this Administration first took office, the Department 
of Justice had Title VI litigation pending against the higher 
education systems of two states , ^ Louisiana and Mississippi. Both 
had been referred to us by HEW some years ago. Each case alleged 
that the states had established dual systems of higher education 
by discriminatorily creating segregated colleges and maintaining 
them as predominantly white and predominantly black institutions 
even after Drown v. Board of Education . Since such systemic 
discrimination in the admissions practices, as well as all other 
phases of college admirris trat ion , necessarily segregates students 
on the basis of race in all federally funded campus activities, 
elimination of discrimination in each federally assisted "program 
or activity" requires systemwide relief. 

In enforcing^ Title VI we seek to ensure quality desegregated 
higher education. Our goals are twofold: First, to enhance 
educational offerings at historically black institutions which have 
suffered terribly from the discriminatory allocation of public 
resources. Second, to attract bd^h to trad*it ionally black and 
traditionally white institutions students of the other race. In 
this endeavor, enhanced educational quality and desegregation are 
complementary aims . 

In September of 1981, we entered into a consent decree 
settling the Louisiana higher education case. This decree, copies 
of which r have previously provided the Committees, embodies the 
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goals just mentioned. For example, at Grambling State University 
the decree provides for a new school of fiursing; for joint degree 
programs with the LSU Medical Center in the fields of physical 
therapy, rehabilitation counseling, and medical technology; for 
masters degree programs in public administration, teaching, social 
work and criminal justice; and for an M.B.A. degree program in 
cooperation with Louisiana Tech. Similarly wideranging curriculum 
enhancements were required for the New Orleans and Baton Rouge 
campuses of Southern University. 

The decree also includes a faculty development program 
designed to imprdve the quality of instruction at Grambling and 
Southern. Improvements in existing facilities and the construction 
of certain new facilities at those predominantly black institutions 
are mandated under the decree as well. In order to promote funding 
adequate to meet the operating needs of Grambling and Southern, 
the decree provides for a review of the state appropriations formula 
and a special appropriation of $1 million to be used for the general 
enhancement of those institutions. 

Under the decree predominantly white institutions employ 
a variety of techniques to increase other-race enrollments. Con- 
siderable emphasis has been placed on programs designed to inform 
students of available educational opportunities and to recruit other-- 
race students. Developmental or remedial educational programs have 
been utilized to reduce black attrition rates. Cooperative efforts 
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between geographically proximate institutions are required, 
including faculty and student exchanges and joint decree programs. 
These and other measures that we have adopted help to ensure equal 
access for all students , regardless of race , to a quality educational 
institution of their own choosing. 

We have declined, however, to impose racial quotas for 
students or faculty. As in every field, the goal of nondiscrimi- 
nation in higher education is paramount. Each individual has a 
right under the Constitution to be judged on the basis of his or 
her qualifications, background, iskills and talents, and not 
merely as a member of a particular racial group. Quotas are 
fundamentally inconsistent with this principle. As a matt?ter of 
both law and policy, they deserve no place among the arsenal of 
*wei«|j5)ns used to fight discrimination — the very evil they perpe- 
tuate. 

We are presently negotiating with Mississippi officials 
in an effort to settle that longstanding litigation. Last year 
the Department of Education requested us to take enforcement 
action under Title VI against the Alabama and Ohio systems of 
public higher education. Pursuant to Congress* express policy 
preferring voluntary compliance, we have been actively negotiating 
with those systems in an effort to remedy constitutional violations. 

Adams v. Bell , cited in your request, is a suit against 
the Department of Education. The court's decision requires the 
Department of Education to enforce Title VI by negotiating with 
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specified states — including Kentucky and Virginia — concerning 
their higher education systems. The Department of Education 
can better respond to inquiries about the status of these nego- 
tiations. 

Four attorneys from the Civil Division are assigned to 
represent the Department of Education in the Adams litigation. 
^ The number of attorneys the Civil Rights Division assigns to 
Title VI higher education cases varies with the complexity of 
the litigation or negotiations. While on occasion as many as 
ten attorneys may work on a higher education case, routinely 
about five attorneys are assigned to them. 

Finally, your letter asks about the status of "the consent 
decreet] in North Carolina (pursuant to p. E. Bazemore , et al . and 
United States of America , et al . v. Friday ) . " The Bazemore case is 
not a higher education case. It addresses employment discrimination 
by North Carolina's agricultural extension service. Officials of 
the North Carolina State University were named only because the 
agricultural extension service is tangentially connected to the 
state's land grant college program. In any event, while the 
district court tuled against the Government at the trial level, we 
are presently pursuing an appeal in the United States Court of 
Appeals for the Fourth Circuit. 

The Department's litigation with the Nprth Carolina higher 
education system is styled North Carolina v. HEW . A few years 
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ago North Carolina sued HEW to enjoin administrative proceedings 
the agency had initiated. Following extended negotiations, a 
comprehensive settlement was reached between the state, its colleges 
and universities and the Department ot Education. While the Depart- 
ment of Education is plainly better suited to discuss details of 
that settlement with you, I should note in passing that the North 
Carolina settlement served in many respects as the model for our 
higher education settlement in Louisiana and conj^ained a number of 
the same features I described earlier in connection with the 
Louisiana consent decree. You should also know that the North 
Carolina federal district court approved the settlement involving 
that Staters higher education institutions. However, a separate 
challenge filed by the NAACP Legal Defense Fuad in the D.C. federal 
courts which was unsuccessful in the district court is 
presently pending in the United States* Court of Appeals for the 
^D.C. Circuit. 

2. Title IX . Title IX of the Education Amendments of 1972 

states: 

NO person in the United States shall, ort 
the basis of sex, be excluded from parti- , 
cipation in, be denied the benefits of, 
or be subjected to discrimination under 
* any education program or activity receiving 
Federal financial assistance . 

As with Title VI, our enforcement activity under this 

provision is nec^S5;arily conducted in .close cooperatibn with the 
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Department of Education. The principal issue we have addressed 
is the legal one involving the question of the statute's coverage. 

The first major effort of this Administration under Title IX 
was the North Haven v. Bell case. Although the case did not deal 
directly with higher education, it was a significant Title IX 
case with direct impact on institutions of higher education. In 
that case, we argued before the Supreme Court that Congress intended 
to prohibit sex discrimination in employment in any federally 
assisted education program or activity, whether or not the primary 
purpose of funding was to aid in the employment of personnel 
for the financially assisted program. The Court ruled along the 
lines of our brief, thereby significantly enhancing Title IX as 
a vehicle for addressing sex discrimination in employment in 
institutions of higher education — as well as other areas 
affected by Title IX. In fact, prior to the decision in North 
Haven, we had sought Supreme Court review of two higher education 
cases in which courts enjoined federal administrative action 
against Seattle University and the junior College District of 
St. Louis. After North Haven , the injunctions were lifted. 

We have also broadly construed the types of assistance 
which may subject a recipient to Title IX review. We recently 
filed briefs with the Supremer* Court in Grove City College v. 
Bell , No. 82-792, and Hillsdale College v. Department of Edu'ba- 
tion. No. 82-1538. In both cases, the colleges contend that 
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because the only federal aid they receive is student aid, the 
institutions are not "recipients" of federal aid and therefore 
are not subject in any way to# Title IX» We argued successfully 
in the lower federal courts in both cases that the college's 
receipt of federal student aid put the college in th^ position 
of receiving a form of federal financial assistance within the i 
meaning of Title IX. Supreme Court review was sought and the 
Court granted the college's petition for a writ of certiorari in 
the Grove City case; briefs are due to be filed by the parties 
this summer. 

In addition to discussing the coverage of Title IX^over 
employment practices, the North Haven decision confirmed that 
Title IX enforcement activities must be "program specific" -~ that 
iSf they must address discrimination occurring in the specific 
programs or activities receiving federal' assistance. As a result 
of that directive from the High Court, the Departments of Educa- 
tion and Justice have worked together to bring the enforcement 
efforts in^this area in line with the program-specific requirement. 
Department of Education's Assurance of Compliance regulation, for 

4 « 

example, no longer is construed as having application to an insti- 
tution as a who^e, but only to those federally assisted programs 
at the institution. Moreover, as part of the Justice Department's- 
coordination role under the federal funding statutes, we arc 
independently analyzing Title VI and Section 504 cr)verage in 
light of North Hav^n and th<? circuit court decisions both before 
and after North Hav en that have Interpreted the statutes as 
being program-specific. 

1 2 



In this regard, you have asked, that I <^cuss University 
of Richinond v; Bell . There, the University sued the Secretary 
of Education to enjoin the Department from investigating allega- 
tions that the University discriminated against women in its 
intercollegiate athletic program. The government coanterclaimed 
that the University's failure to turn over requested information 
violated Title IX and the University's own assurances of compliance 
that it signed when it received federal assistance. The district 
court enjoined the investigation, holding that no allegation ha^ 
been made, nor any' evidence introduced to indicate the University's 
intercollegiate athletic program did in fact receive direct 
federal financial assistance, and therefore the federal government 
had no authority und^r Title IX to investi,gate the allegation of 
sex discrimination. 

^ Both the Justice Department and the Department of Education 
carefully reviewed the district court decision and decided not 
to appeal. As the court noted, the University received only" 
federal student aid and a federal library grant. Totally absent 
from the case was proof, or even a suggestion r that the alleged 
discrimination affected any specific programs which received 
federal financial assistance. This deficiency, in our view, 
made* federal investigation in this case improper under the 
standard established in North Haven requiring that federal en- 
forfcement of Title IX be program specific. 
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In bKls connection, it should be noted that, Congress did 
not, in exacting Title LX# give the Government unrestricted 
authority to" investigate sex discrimination in educational insti- 
tutions generally, Tbe plain language of the statute makes this 
clear. A comparison of Section 991 and Section 904 shows that 
the latter provision is institution-wide in scope, in contrast 
to the prog ram-spec ^ic nature of section 901. The Supreme 
CcskUrt relied on this very comparison in its North Haven ruling. 
Moreover, the legislative history of Title IX reveals that the 
program-specific limitation was needed in the statute in order 
to secure passage. The intent ofyCongress was th&t the Govern-. 

ment assure itself that the action it seeks to inve igate under ^ 

, * '• 

Title IX occurs in a federally assi-sted program or acti^rTty 

before the investigation is undertaken. 

As you iTtay know, after the Government decided not to 

agpeal the Richmond decision, I exchanged letters with the Civil 

Rights Commission discussing the case. In these letters I 

explained the basis, in some detail, for the Government's decision 

not to appeal the Richmond case. This determination was, of 

Couii^e , based on the particulars of the litigation and the- specific 

court ruling. It in. no way signaled a relaxation of our enforce- 

ment commitment under the anti-discrimination statutes covering 

federally assisted programs or activities. I have furnish^ to 

the Committees copies of this correspondence. 



14 



ERIC 



In addition, earlier this year, at the request of Secretary 
Bell, the Civil Rights Division, of the department of Justice, 
following discussions with the Secretary and members j^f his staff, 
and an exchange of enforcement information, prepared a memorandum 
discussing the impact of North Haven on the scope of an agency's 
investigatory authority under' Title VI, Title IX, and Section 504. 
This memorandum undertakes to deal with the practical implications 
of th^ "program specific" limitation in these statutes in some 
detail. Rather than repeat the contents of the memorandum, I 
have attached a copy to this testimony. 

^ Another sex discrimination case which was pending when 

we took office was United States v. Massachusetts Maritime Acadamy 
That case? in which we alleged that the 'school refused to admit 
women as cadets, was filed under Title IV of the 1964 Civil Rights 
Act, 42 U.S.C. 2000C-6. ^ After we ^put on our case in the 
oS 1982, the court denied defendant's motion to d ismiss /the ofase . 
The court recessed the trial, and has scheduled it to rj^su^e on 
May 31. 

3. Secti on 504 > Section 504 'states: 

No otherwise qualified handicapped indi- 
vidual in the United States as defined in 
section 706(7) of this title, shall, solely 
by rea'son of his handicap, be excluded from 
the participation in, be denied the benefits 
of, or be^ subjected to discrimination under 
any program or activity receiving Federal 
* financial assistance or under any program 

or activity conducted by any Executive 
agency or by the United States Postal 
Service. 
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The issues presented in the enforcement of 504 are similar, 
but not always identical, to those presented in a Title VI or 
Title IX. case. As the statute is drafted, additional questions 
have frequently arisen regarding , for example, whether a handi- 
capped person is "otherwise qualified" for a particular federally 
^assisted program or activity, or the extent to which the program 
in question should undergo needed alteration in order to accommo- 
date handicapped participants. Whenever such issues are presented, 

the Government's responsibility is to see to it t|)aj: handicapped 

-'■'■'^ ^ 

individuals are ^f forded ^l^he maximum benefit a6:)C;consideration 
required by law. ~ 

In this regard, our Enforcement of Section 504 is necessarily 
shaped in large measure by court decisions interpreting the .statute. 
The lead case is, of course. Southeastern Community College v. 
Dav i s , involving the Supreme Court's only extensive discussion 
of 504. That unanimous decision offers substantial and binding 
guidance on the manner in which the statute should be enforced. 
Since the case involved a post-secondary institution, its effect 
on the enforcement of 504 in those institutions is apparent. More- 
over, ^certain of the Court's language plainly has broader implica- 
tions..^ Its characterization of Section 504 as a nondiscrimination, 
not an "affirmative action", statute (442 U.S. at 411) clearly ha© 
general applicability. So, too, does the Court's acknowledgement 
that a recipient's obligation to accomodate handicapped interests 

16 



may well^not demand program alterations of such magnitude that they 
would result in an "undue financial and administrative hardship? 
to the recipient (442 U.S. at 412). 

It is, of course, one thing to state the general principle; 
it is quite another to insure its proper appl ication ,in different 
factual settings. Our litigation effort has attempted to strike 
the proper balance that is fully sensitive to the interest of the 
handicapped cortfplainantfe , on the one hand, and faithful to the 
intended reach of the statute, on the other ^and. To this end, 
we argued in Nelson v. Thornburgh , that Section 504 required the 
provision of a reader for a blind welfare case worker by the State 
of Pennsylvania. In another case. Peck v. County ^of Alameda , we 
supported reimbursement to a deaf juror of the costs of a sign 
language interpreter used during the trial in which the juror 
participated. And more recently, in Georgia Association of Retarded 
Citizens v. Mc Daniel , we advised a federal appeals court that, 
. contrary to some lower court decisions, Davis did not require 
invalidation of the Department of Education's Section 504 regu- 
lations dealing wit^^ procedural safeguards available to handicapped' 
children receiving in elementary and secondary public education. 

On another front, we a^so filed an amicus brief in the . 
Supreme Court in University of Texafe v. Camenisch , No. 80-318 # 
giving implicit recognition to a private right of action under 
Section 504. In addressing the issue in that case - whether 
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a deaf college student was entitled under 504 to an interpreter - 
this Administration set out its view that complying with 504 
may indeed require expend it^ures by the recipient of federal 
assistance, and that interpr^er's services are the type of 
auxiliary needs wfiich colleges covered by 504 could well, in 
proper circumstances, be compelled to provide. The precise 
"line drawing" that must take place under Section 504 in such 
cases wi],l invariably turn on the facets of particular cases, and 
general pronouncements in this area ^r<^ thus of little value. 
We will continue to look primarily to the "courts for guidance in 
shaping Section 504 enforcement, participating where appropriate 
in an effort to assist the judiciary in making these difficult 
decision of statutory interpretation. 

You also asked specifically about our "SBbrdin^tion acti- 
vities under Executive Order 12250. Those activities span the 



spectrum of federal assistance statute*, > including more than 50 
code provisions in addition to Titles VI and IX and Section 504. 
In light of this wide-ranging responsibility, our enforcement 
plans plainly cannot be directed only at institutions of higher 
learning, but must respond to civiV righ^ts offenses of whatever 
kind* or variety in all progr^ims or activities receiving federal 
financial assistance . 

It is true that our regulatory review efforts have since 
1981 concentrated most heavily on Section 504. During the past 
18 months, we have approved 10 different agency regulations 
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addressing the requirements of 504 in federally assisted programs- 
We also undertook an extensive study of the 504 coordination 
regulations for federally assisted programs, at the conclusion 
of which it was decided not to issue a notice of proposed rule- 
making soliciting comments on proposed regulatory revisions, but 
rather to leave in place the existing coordination regulations 
and seek, where necessary, to obtain clarification through the 
courts • At the same time, we have sent to all federal agencies 
a prototype regulation for enforcing Section 504 in federally 
conducted programs. We have previously provided the Committees 
a co^y of the prototype. Such guidance was desperately needed 
sinjj^e Most agencies have yet to issue any regulations in this 
area, despite the^ fact that the "federally conducted" amendment 
to Section 504 was added in 1978. Our hope, and expectation, is 
that, with the prototype regulation, most executive agencies 
will be able' to publish their own 504 NPRM for federal programs 
in the very near future. 

f 

This canvass of our enforcement 'activities is obviously 
not intended to be exhaustive. It is, however, representative 
of the kinds of things we are doing under the several civil 
rights statutes I have mentioned. As my testimony of a little 
over one week ago before the Subcommittee on Civil and Constijtu- 
tional Rights substantiated, our record is an impressive one of 
which we can be proud* It demonstrates an unflagging commitment 
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to ferret out and eliminate unlawful discrimination in all of 
its ugly forms, wherever it might be found. Th^ is the battle 
for all of us to fight — together, not separately — if we are 
to prevail. 

Thank you. I will be happy to answer any questions. 
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March 15, 1983 
MEMORANDUM 

The civil. right. Statut.., Tltl« VI (42 O.8.C. JOOOd), 

TltU IX (20 U.S.C. 1611)* and Section 504 (29 U. B.C. 794), 

provide the Department of Eduction (hereinafter the -D.part.entM 
with authority to regulate and Inve.tlgate recipient, of 
financial aid from the Department on a Pfog"»-"P«Ji"; . , 
ba.ia. Ba.ed on the Department', de.crlptlon. of It. financial 
aa.l.tance program.. It appear, that the Department funding 
.tatute. fall Into three broad categorle.t (1) •..l.tance 
to a .peclfio program of • recipient, a. determined by the 
.tatute*. partlcularlted purpo.e(.) and the o.e of the federal 
financial aa.l.tance by the reciplenti (2) general a.. l.tance 
to recipient.; and (3) aa.l.tance for the con.tructlon of 
facllltlea. The purpo.e of thl. memorandum I. to eiplore 
programmatic enforcement procedure, within each of the.e 
categorlea. 

inve.tlqatory Re.ponalbllltle. 



The obvlou. .tartlng point In the Department*. 
Investigatory procea. I. with receipt of an allegation of 
dl.crlmlnatlon, or upon aubmia.lon of evidence giving rl.e to 
a rea.onable belief that dl.crlmlnatlon 1. occurring at an 
In.tltutlon. in the normal cour.e. It la pre.umed that the 
Department can a.certaln from it. own funding record, whether 
financial aa.l.tance la being provided to the purportadly 
offending In.tltutlon, and, if ao, under wjit\ funding Pyoj"" 
or program.. The enforcement aiperlence df tne Civil "i^htj 
Dlvl.lon under the varlou. Federal a..l.ta\nce ■"tutea confirm, 
that thl. ba.lc record Information I. readily available In 
■oat In.taneea and ea.lly a.certalnable . 

If the challenged In.tltutlon la not one receiving 
Federal financial aa.l.tance under a DeP*ftment program, the 
alleged dl.crlmlnatory bahavlor cannot be Inve.tlgatad by the 
Departaanfa Off lea of Civil light. (OCR). fJISj""!?; 
doe. not forecloae a private action by the co«pl*ln*nt, nor 
doe. it iMiunlie the In.tltutlon from po.alble ^"v^'i^fl'i*?" 
by another Faderal agency (iiajL* Office of Revenue Sharing) 
If that agency la provldlngflnanclal aaai.tanca. 
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Assiining Dtp*rtB«nt funding und«r on« or mov of its 
financial aaaiitanca prograna, OCR*a invaatigatory authority 
ia shaRad by tha-natura, purpoaa and uaa of tha particular 
kind of aaaiatanca providad to tha racipiant. It ia in thia 
connaction that tha aavaral catagoriaa of funding atatutaa 
bacoM important. 

A. Spacific Aaaiatanca prograroa , A racipiant racaiving 
Padaral financial aaal*tanca undar apacific, particularizad 
aaaiatanca programa of tha Dapartment Bay, undar tha abova 
civil righta atatutaa, only ba ragulatad and invaatigatad in 
thoae prpgrana. 1/ 

Ex^mplaa of tha proper approach to anforcamant of 
civil righta protactiona undar theac atatutaa includai m 
racipiant which racaivaa only adult education aaaiatanca (20 
U.S.C. 1203) My only ba ragulatad and invaatigatad Afi tha 
operation of ita adult education program} a recipl%)l| vhich 
receivea aaaiatanca only for ita library (e.g. under^'the 
College library reaourcea program (20 U.S.C* 1022-24) or the 
public library aervicea program (20 U.8.C. 352054)) may only 
be regulated and invaatigatad in the operation of ita libraryi a 
recipient which receivea aaaiatanca for ita bilingual vocational 
education program (20 U.S.C. 2411-21) ttay only be regulated 
and invaatigatad in the operation of ita bilingual vocational 
education programi a recipient vhich receivea only work atudy 
fiinda (42 U.S.C. 2753) or Pell grant funda (20 U.S.C. 1070a) 
may only be regulated and invaatigatad in ita atudent financial 
aid activitiea. 2/ 



T7 A recipient receiving Federal financial aaaiatanca under 
more than one program adminiatered by the Department may be 
regulated and invaatigatad in all auch programa. 

2/ For a liating of additional apacific aaaiatanca atatutaa, 
aee Appendix A, infra . 
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A SMll nuHib«r of th« siwclflc aaalatanc* atatut«a 
adalnlatarad by th« Dtpartaant, whlla not eonatltutlng a 
ganaral grant In aid to tha raelplant, do ancoMpaaa aultlpla 
prograaa or actlvltlaa of tha raelplant. In aueh eaaa, tha 
raclplant*a application ahould dalinaata tha ipacific prograaa 
for which DcpartMnt aaaiaUnca ia balng raquaatad, and a 
praauaption thua attachaa that all prograaa mo idantifiad 
in the application do indaad racaiva fadaral aid. Onlaaa 
tha Dapartmant haa indapandant knowladga that only cartain 
of thaae programa ara racaiving Dapartaantal aaaiatanca, or 
a ahowing ia aada by tha racipiant that a liatad prograa ia 
nonfundad — which would in aithar avant rabut tha praaumption — 
tha Dapartmant aay ragulata and invaatigata all auch prograaa. 3/ 

n 

B. Ganaral Aid Prograaa .. Whan tha Padaral financial 
aaaiatance that tha Dapartaant [:frovidea ia in tha foni of a 
ganaral grant or ganaral aid that ia not aaraarkad for 
particularised prograaa, all tha prograaa and activitiaa of 
tha racipiant fulfilling tha broad purpoaaa of tha paaiatanca 
atatuta ara praauaad to ba covarad by. tha applicable civil 
righta lawa. in order for a recipient in such circuaatancet^ 
to avoid Dapartaant inveatigation of any of ita prograaa, 
evidence auf f icient to rebut the preauaption aa to that \ \ 
particular prograa(a) auat ba forthcoaing. Once the Dapartaant 
ia aatiafied that the identified prograa(a) doea not in fact \ 
receive any of tha Federal financial aaaiatance going to the \ 
recipient in the fora of general aid, further inveatigation ^ 
in that area ia forecloaed aa being, outaide the coverage of 
the civil righta atatutea. 

T? An exaaple of a aultiple prograa aaaiatance atatuta 
Ta 20 U.8.C. 3231, which providea for bilingual education 
aaaiatance to a achool diatrict that aay b« UMd for, inter 
alia, eleaentary and aacondary bilingual education prograaa, 
adult bilingual education prograaa, and preachool bilingual 
education prograaa, and requires the recipient to list the 
activitiaa for which it wiahea to receive aaaiatance. If a 
school diatrict liata in ita application only eleaentary and 
aacondary^ bilingual education prograaa, the preauaption ia 
that they alone receive Psderal funds and are subject to 
Oepartaent acrutiny. If, on tha other hand, the sdult and ^ 
preachool bilingual education prograaa are listed on tha 
application aa wall, than a,ll the listed prograaa are preauaed 
to ba within tb« eovarage of tha civil righta statutes, 
subject to rebuttal only to tiM sitant it can ba shown that 
thoae prograaa ara in fact not receiving fadaral funda. 
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For •xaaplc. If thtt D»p«rtMnt dttttralnts that ft local 
•ducatlonal agency raealvaa iapact aid funds (20 O.S.C. 236- 
t 44)* th« DapartMnt say praauii* that all of tha alaMntary 
and Mcondary prograaa and actlvltiaa of tha school district 
racslva Fttdaral financial aaaiatanca. 4/ fharafora, it may 
ragulata and invaatigata all such progFaaa and activitiaa 
•xcapt to tha astant that tha racipiant danonatrataa aona of 
its prograaa do not racaiva auoh funda. A aipilar frMilysiB 
obtaina for racipianta of l%daral financial aaaiatanca for 
davaloping ina^tutions (20,D.8.C. 1051* 20 D.8.C. 1052(a)(1)(D)). 
Tha Dapartmant aay aaaart jiiriadiction over all acadamic, 
adminiatrativa* and atudant *«tvica activitiaa of auch a 
racipiant undar tha aaaa rat>uttabla praaunption awntionad 
abova . 5/ 

C. Conatruction pro^rama . Tha Dapartnant alao providaa 
conatruction funda to inatitutions to aaaiat in tha building . 
or ranovating of school faciliti4a. In such circunatancaa, 
tha civil righta Padaral funding lava parait tha ' Dapartmant 
to raach diacriaination in all of tha programa and activitiaa 
conducted within tha wholly or.partislly fundad buildinga, 
whathar thay wara -built for athlatica or philosophy, iha 
Dapartmant adminiatara a numbar of such conatruction aaaiatanca i ' 
atatutaa including thoaa undar tha fadaral impact aid program 
(20 U.S.C. €31f id. 646)1 pighar education Act (20 O.S.C. 
1132c) f and Library Sarvicaa and Conatruction Act (20.U8.C. 
355a). 

CONCLUSION 

Congraaa undartoolc through Titla VI of tha Civil Righta 
Act of 1964, Titla IX of tha Education Amandmanta of 1972, 
and Section 504 of the Rahabilitation Act of 197 3 to reach 
diacrimination based on race, sex end handicap, respectively, 

T7 Other programa conducted by the local educational agency 
Beyond the scope of the broad purposea of the impact aid 
atatute t«ould not ba covered. 

It should also ba noted that Congraaa did not intend that 
the termination of Federal financial aaaiatanca under general 
aid programa ba wholtaala in nature. Only the portion of the 
general federal aid uaad In the part of the recipient's programa 
where discrimination has occurred may be cut-off. This may 
involve a pro-rata termination of Federal financial assistance 
if the precise amount of Federal financial aaaiatanca involved 
cannot be determined* 

5/ For a listing of otiimr general assistance statutes, see 

Apj^ndix ■, infra . 
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in any program or activity receiving Ptt^ral fii^ncial 
•■■iatanct. lh« Suprw Court held in Motth Ha^an Board of 
Education Ball , 50 O.S.L.tt. 4501, 4507 n9i/2) » that tha program 
•pacific natura~of thoaa croaacutting diacritfination atatutaa 
•uat ba faithfully obaarvad in th«ir iaplaaantation and 
•nforeaaantt 6/ 

Thua, whara, aa tha court hald in univaraity of Richmond v. 
B»ll , 543 r. tUpp. 321 (B.D. Va., I9t2>, tha daalrad 
Invaatigation involvaa a program ( i.a. , athlatica) othar than 
the ona ( i.a. , atudant financial aTTT'racaiving Padaral funda 
undar a a pacific aaaiatanca atatuta ( i.a. . Pall Granta), tha 
DapartiMnt cannot conduct auch an invaatigation without firat 
aatabliahing that tha challangad program ( i.a. , athlatica) 
racaivaa Padaral funding. It ia only «#han tha inatitution 
ra^aivaa a ganaral Padaral grant that tha Oapartmant can 
indulga tha praaumption of compr^hanaiva programmatic covaraga 
for invaatigatory purpoaaa, aubjact of couraa to rabuttal by 
the recipient aa to any program not actually receiving Pederai 
aaaiatanca . 

One important caveat needa to be added. In the educational 
arena, particularly, diacrimination in an inatitution*a 
admlaaiona* policy neceaaarily infecta all programa and 
activitiea of the college or univeraity. In view of thia 
reality, claima of diacrimination in the atudent admi^aaiona 
area, if reaaonably grounded, provide adequate baaia for the 
Department to inveatigate the admiaaiona prograk even when it 
ia not funded, ao long aa any of the inatitution* a other 
programa or activitiea receivea Padaral financial aaaiatante. 



?7 to aimilar effect aret Dougherty County School Syatam v. Ball , 
Bo. 78-3384 (11th Cir., Dec. 20. 1982)i HiAiadala College v. 
BEW. NO. 10-3207 («th Cir., Dec. U, lfi2)t Bice v. prealdent 
ang Pellowa of Barvard Collage , iC3 P. 2d 334^Tit Cir., 19ll)i 
irown V. aibley , iSo f.jA lio (5th Cir., 1911 )i Board of 
public mat ruction of Haylor County v. Finch , 414 P.2S 1041 
(Sth Cir., 6thaA ¥. Ann IffEor BcKoor~Board , 507 P. lupp. 

1376, 1313 (B.D. Wlch. 1911), att'd on other orounda . No. 11-1259 
(€th Cir., Peb. 2, I9i3)i Handel BEW, all P. Bupp. 542 
(D. Nd. 1974), aff'd an banc by an aquall/ divided court, 511 
r.2d 1273 (4th Cir.), carT7"daniad . 439 O.i. •42 (1978). 
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!!• i^ld not •xp«ct this analysis to occasion nuch 
Changs in ths\pspart»snt*s currant invastigation practicas. 
To tha axtant it bacosas nacaaaary to battar tailQr f utura 
invaatigatory afiprta to diacrata fundad programs — rathar 
than launching a bxoad^baaad inquiry of tha inatitution aa a 
whola that ia a>atatutory mandata^ racognisad by tha O.S. 
Supranr Court f and «fa can^ hardly afford to ignora it. 




Assistant Attornay GanaraJ 
Civil Righta Diviaion 
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Othtr ipftclf le ABslstAnc* stfttutcs ftdalnlBtcrcd by th« 
DtpartMnt of BSucatlon Ineludtt grants for th« dlsftdvantftgcd 
Including- those going to local •ducational agencies (20 
U.8.C. 2711i id. 3803(ft)(l)(A)), •t«t« agency progran for 
■igranta 20 oTB.C. 3803(a)(2)(A)), handicapped (20 U4S*C. 
3803(a) (2)(B))» neglected and delinquent (20 O.S.C. 3803(a) (2)(C) ) » 
state administration (20 V.S.C. 2844)* evaluation and studies 
(20 U.S.C. 1226b)i aigrani education (20 U.S. 2561)i state 
grants pursuant to 20 U.S.C. 3811 et bm. , Secretary's discretionary 
fund (20 U.S.C. 3851)( inexpensiveTboK distribution (20 
U.S.C. 3851(b)(1)), arts in education (20 U.S.C. 3851(b)(2) )» 
alcohol and drug abuse educatloa (20 U»S.C. ^ 3851(b)(3))* 
law-related education (20 U.S.C. 3001-03)* discretionary 
projects (20 U.S.C. 3851(a))i training and advisory services 
(42 U.S.C. 2000C-3)* follow Through (Part B, Beadstart Pollow- 
Ihrough Act), Bllender pel^owshipsi wonen's educational 
equity programs (20 U.S.C. 3341-48), bilingual education training 
grants 120. U.S.C. 32«1 ) ,^ bilingual desegregation grants, (20 
U.S.C. 326l)j individual Indian- education programs (20 U.S.C. 
241aji| id. 3385| id. I211a) , individual education for the handi- 
capped programs (TV U.S.C. 1411| id. 1419| id. 1422| id. 1421| 
id. 1424| id. 14231 id. 1424ai TJ. 1451-51? Id. 1433| id^ 63ir 
TS. 632; iHT 634| id.~143l| id. TT32| id. 14317 ifi. l4liTi 
IndlviduaT^rehabilltation services and Handicapped research 
programs (29 U.S.C. 720(b) (1)| id. 730| id. 770| id. 780| id. 
796 f id. 711(c) I id. 774 1 id. lTZ)t individual vocational and 
adultTducation programs (79 U.S.C. 2330-34 i id. 2350-56 i id. 
2303, id. at 2401-02| id. 2370| M. at 2380| Id. at 2305 i id. 
2302(dTr id. Ill id. lTff3)i individual studen~financial assietance 
programs T70 U.S.fT 1070b) id. I987aai id. 1070c) i individual 
higher and continuing educallon programs (20 U.S.C. 1070di id. 
1070el| id. 20 U.S.C. 122le-l(b) (2)1 id. 20 U.S.C. 1133f id. 
Il2lf idT~ll30| id. 1134d| id. 1134| W. 1134L| id. Il34n7 id. ^ 
1135a-3Ti libraries and learning resources (20 uTS.C. 355* i 
id. 1022-241 id. 1031-34? id. 1041-46). 
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APPENDIX B 



^ Other general aid prograns Include certain aaeletanee 
to n#w eooiniunlty colleges under the Fund for the ZaproveMnt 
of "Poetsecondary Iducatlon program (20 UfS.C* 1135a-2)«and 
aid to land grant college* (7 u»8«C« 321-»2a)« 



\ 



ERIC 



